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The Year 2000 Problem:
A Chilean Perspective
Octavio GutierrezLopez with Steven C Bennett*
I. Introduction.
This article examines the legal relationship under Chilean law between providers of
computer goods and services and their customers, the users of such goods and services.
The article examines potential liability based upon the sale or distribution of computers
or computer programs that may be unable to process dates after December 31, 1999. This
Year 2000 (Y2K) problem has received extensive coverage in the general and technical literature. Detailed discussion of the technical problem is beyond the scope of this article.
The legal relationship between suppliers and their customers is established through
contracts. Modern computer contracts are based on formulas rooted in the Anglo-Saxon
legal tradition because of the greater and earlier development of the information industry
in the United States. Nevertheless, the effects of such contracts must be considered under
Chile's continental, or civil, legal tradition.
This article first examines the potential claims of customers against suppliers of computers and software programs, currently offered or sold in the past, based on the inability
of such programs to process dates on or after the year 2000. Potential defendants in Y2K
litigation encompass all those who have employed a two-digit standard to indicate the
year over the last few decades. This group includes computer suppliers (mainframes,
mini-computers, and PCs), providers of software packages, custom software, design tools,
programming languages, database software, firmware, maintenance providers and "solution providers?'
In addition, this article considers insurance issues that may arise from the Y2K problem. Consideration of both the legal risks from the Y2K problem, and of a company's
ability to avoid such risks through insurance, is a key part of effective management of the
problem.

II. Scope of Legal Risk.
The nature of the possible legal actions will depend in great measure on the type of
hardware or software that presents the problem. With standard software packages that are
subject to mass distribution and are marketed and sold under a system of shrink-wrap
Octavio Gutierrez Lopez is a partner in the firm of Marinovic &Gutierrez in Santiago, Chile.
Steven C. Bennett is a partner in the New York City offices of Jones, Day, Reavis &Pogue, and a
member of the Firm's Y2K Task Force. This article is based on a presentation by Mr. Gutierrez
to the Associacion Chilena de Empresas de Tecnologias de Informacion A.G. (ACTI) in 1998.
Mr. Bennett also spoke at the 1998 ACTI meeting, and provided editorial assistance with this
English language version of the article. The views expressed are solely those of the author.
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licensing, the recently adopted Chilean Consumer Protection Law will be the principal
legal means employed by complaining buyers if legal conflicts arise. Those kinds of cases
involve a mass product marketed at a low price and directed at a horizontal market in
which there is no relationship between the supplier and the user because there is virtually
no contact between them before or after purchase.
On the other hand, in the marketing and sale of customized software, such as software made-to-order, or so-called "world-class" software, there is generally a long-term
business relationship between the parties, based on a negotiated contract for software
development, licenses, implementation, maintenance, and other terms. Generally, in a
commercial relationship with these characteristics, contract law and civil common law
will generate the principal legal claims of customers who feel that their rights have been
infringed upon.
If there is no clause that specifically allocates the risk associated with the Y2K problem, one must carefully examine the scope of contractual provisions regarding the purpose of the contract, the rights and obligations of the parties, exclusions (force majeure or
Act of God), or limitations of liability and warranties. These and other relevant provisions can be found, with more or less detail, as frequently in shrink-wrap license agreements as in licenses or maintenance contracts or other highly negotiated contracts.
The success of potential legal actions will largely depend not only on whether there
are damages caused by the interruption or malfunction of the user's operations or business due to Y2K failures, but also whether the provider can be held liable for such malfunctions. For that reason, careful drafting of the key contractual clauses analyzed below
takes on particular importance.
III. Analysis of Contractual Provisions That Could Give Rise
to Potential Conflicts.
Analysis of the implications of the Y2K problem requires consideration of the legal
standards and principles generally applicable to computer contracts. The application of
these norms and principles to specific businesses or contracts is outside the scope of this
article. Accordingly, the analysis here begins by looking at the validity of the contractual
provisions that establish the general conditions of the contract, including limitation and
waiver of liability in computer contracts.
A. THE SOURCE OF CLAUSES LIMITING AND DISCHARGING LIABILITY.
There is a basic principle in Chile's civil law system, contained in article 12 of the
Chilean Civil Code, that it is possible to waive rights only if the interests of the party
waiving the rights are protected and if such waiver is not otherwise prohibited. In effect,
clauses limiting or discharging liability represent the total or partial waiver of rights to
claim indemnification or any other type of redress. Such clauses, whether formulated in
advance or once damage or harm is produced, either in a contractual relationship or in a
situation involving tort liability, implicate the waiver principle.
A clause providing for total discharge of liability represents a total waiver. A partial
waiver clause would limit liability, but not completely waive all claims or rights to potential damages. Instead, damages are generally limited to some maximum amount. The law
also generally includes penalty clauses as a form of liability limitation, since such clauses
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specify an amount of compensation that will be paid in the event of breach or provide a
time period generally shorter than the time period allowed by law for raising a claim.
Consequently, waivers or limitations of liability are simply a practical application of the
principle contained in article 12 of the Civil Code.
When these clauses are used, the party to whom performance is due bears the risk of
potential nonperformance, either completely or partially. In effect, clauses waiving or limiting liability contain a type of prior forgiveness, either total or partial, of the breaching
party in a contractual context (contractual liability) or, as applicable, of any person or
entity acting in such a way as to cause damage to another (tort liability).
Another basic principle of Chilean law, implicit in the relationship between parties
and particularly with regard to obligations or duties, is that parties to a contract are
responsible for the agreements that they have made and also for the effects of late or
imperfect performance or nonperformance. The principal effect of obligations is that
they must be performed according to their terms. Thus, article 1470 of the Civil Code
defines civil obligations as "[t]hose that give the right to require their performance." This
principle is heightened with regard to contracts, since article 1545 of the Civil Code
grants legally executed contracts the status of law between the parties.
In this context, clauses regarding waiver and limitation of liability, which are clearly
restrictions on the basic principle requiring performance of obligations, must be expressly stated; their existence may never be assumed. This rule is highlighted by another fundamental principle of our legal system: waivers may never be presumed. Note also that the
only party benefiting from a waiver clause is the party in whose favor it has been established. Therefore, the only person who may oppose such a clause is the other contracting
party who expressly accepted it.
The moral value of waiver clauses has long been disputed. Opponents argue that such
clauses allow the parties benefiting from them to act without concern for the potential damage attendant to their actions. They argue that such clauses encourage negligence and a lack
of due care. On the other hand, such clauses dearly can help stimulate economic activity.
This factor is significant in the modern world where the overwhelming level of risk assumed
by a company in the course of its business not only increases costs for potential customers
but may also threaten the development of the economic activity involved.
Despite the academic debate on the moral value of waivers and limitation of liability,
such clauses are commonly found in all kinds of contracts and are standard in contracts
in the computer industry. Contracts of adhesion frequently contain such clauses. In computer law, the most common contract of adhesion is the license. In a form-licensing contract, the licensee has no choice but to accept the conditions imposed by the licensor. The
validity of liability limiting clauses in contracts of adhesion is controversial precisely
because of the lack of bargaining power of one of the parties to the contract, resulting in
a benefit to one party at the detriment of the other.
In this class of contracts there is no equal relationship in the contracting process.
There is no discussion with respect to the conditions of the contract. The licensor inserts
clauses of waiver or limitation of its liability that would not have been included or that
would at least have been the subject of substantial modification if the parties had discussed the contents of the contract.
Taking this ethical dimension into consideration, as well as the public interest
involved, Chilean Law No. 19,496 prohibits such total waivers of liability in contracts of
adhesion controlled by the Consumer Protection Law, discussed at greater length below.
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In all other cases (contracts executed prior to their effectiveness or between parties other
than supplier and consumer), clauses releasing or limiting liability are permitted.
More generally, the legislature has carefully stated in article 1566 of the Civil Code on
interpretation of contracts that ambiguous contractual clauses dictated by only one of the
parties must be interpreted against that party, if the ambiguity arises from failure to provide a necessary explanation for the term. In addition, handwritten clauses generally control over printed clauses, according to article 1560 of the Civil Code.
Freely negotiated contracts are controlled by the principles of civil common law. As a
result, such contracts may contain clauses releasing or restricting liability. In addition to
the fundamental waiver rule of article 12 of the Civil Code, there are other provisions
regarding this principle in the Civil Code. For example, article 1547 regulates the degree
of culpability to which an obligor must be held and the circumstances in a force majeure
situation. Article 1547 clearly states that the provisions of this law are without prejudice
to legal provisions "and the express agreement of the parties."
The parties may also modify the rules controlling damages imputable to an obligor by
their own agreement, according to article 1558. Article 1839, regarding the obligations of a
seller in a sales contract, states that the seller must compensate the buyer for any decrease in
the value of property prior to the sale "except when it is expressly stipulated to the contrary."
Article 1859 also makes reference to the agreement of the parties. It provides that, despite
their agreement, the seller will be obligated to indemnify the buyer for hidden defects of
which he had knowledge and for which he did not give notice to the buyer.
Article 2015, which involves liability of common carriers, establishes that a common
carrier must compensate for damages to goods caused by the poor quality of the transportation medium "unless it is stipulated to the contrary" or unless he can prove a defect in the
cargo or force majeure. Note that this provision applies only to damage to goods. In cases in
which personal injury is caused, an agreement between the parties waiving liability will not
be upheld.
Finally, article 2241 establishes liability for innkeepers with respect to goods temporarily
left in their possession. The amount of such liability may be limited by agreement.
Even where parties may legally agree to contractual clauses releasing or limiting liability,
there is a consensus among scholars that such clauses may not be accepted on absolute terms.
Most fundamentally, provisions or clauses aimed at releasing a party from liability for intentional, wrongful breach of his obligations are not admissible in court proceedings. This rejection is based upon a general Chilean legal principle, set out in article 1465 of the Civil Code,
which does not allow waiver of liability for intentional misconduct.
Article 1465 contains a clear legal prohibition, which nullifies clauses that are intended to release the obligor from a contractual obligation based on intentional misconduct
arising from breach of a contract. This prohibition is consistent with article 10 of the
Civil Code, which makes null and void those acts prohibited by law.
Moreover, under article 1466 of the Civil Code, this type of clause would create a
contract with an illegal object, since it is contrary to law. Because it is illegal and immoral
for a person to release himself in advance for liability resulting from his own intentional
misconduct through fraud, deception or conspiracy, such provisions would be considered
to be made in bad faith, and are thus illegal.
It could also be argued that waivers of liability for intentional misconduct arising
from breach of an obligation establish merely an optional condition for the obligor.
Because they depend solely on the will of the obligor, such clauses are void under para-
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graph 1 of article 1478 of the Civil Code. Such clauses are void because they do not
embody a serious will to undertake an obligation.
All of the foregoing analyses concerning releases of liability in the event of an intentional breach should also apply where the breach gives rise to gross negligence. Article 44
of the Civil Code states that in civil matters gross negligence is equivalent to intentional
misconduct. Legal scholars, however, do not universally accept this view, nor is it universally reflected in judicial opinions. Rather, there is a tendency to view gross negligence as
less than an intentional act. With gross negligence, the obligor lacks the will or intention
to refuse to comply with his obligations. Instead, the culpability is based on an error, the
lack of due care, or negligence, which is not an intentional act. (Among the proponents of
this latter theory are jurist Henri Leon Mazeaud and other Argentine authors.)
In situations involving computers, the distinction between intentional misconduct
and gross negligence is significant. It remains unclear whether the provider of a computer
program with recognized expertise in the area could invoke a waiver provision to avoid
liability by claiming that he acted with ordinary care (applying the standard of negligence, which is a failure to meet the standard of care of a reasonable person under the circumstances). The computer system provider under such circumstances would be claiming that he could not foresee that the products sold would be inadequate at the turn of
the century. However, the Y2K problem involves an issue that must have been within the
provider's knowledge because it has been the subject of public debate over a period of
years. Thus, even if the provider did not act with intent, or the active intention to cause
damage, a customer may claim that the supplier's action rises to the level of gross negligence under the circumstances. If that claim succeeds, any attempt to waive or limit liability by contract may fail.
B. TORT LIABILITY.
Some scholars and foreign judicial decisions reject clauses releasing or limiting tort
liability on grounds that civil or tort liability arises with respect to third parties-persons
who have no prior relationship-and liability attaches in the public interest. Thus, such
parties cannot waive tort liability. In addition, according to these authorities, since there is
no prior legal relationship, there can be no clauses or agreements designed to release or
limit liability prior to the occurrence of any potential tort.
In the Chilean legal system, however, the generally accepted view is that clauses
releasing or limiting tort liability are permitted. The Chilean view is that the principles
and rules that control this type of liability are not matters of public interest since they
apply only to the restitution of damages. Compensation in damages is a matter strictly
related to property interests, established solely in the interest of the injured party, who
can waive the right to such compensation in advance. Chilean courts have accepted this
theory, rejecting clauses that release or limit tort liability only when they are unilaterally
imposed by the obligor, implying that such clauses are valid when they are the result of a
prior agreement between the parties.
As in contract law, however, clauses releasing or limiting liability in the area of tort law
are subject to some restrictions. The above-stated principles regarding prior forgiveness or
release of future intentional misconduct and/or gross negligence (for those who include this
latter degree of culpability) also control conduct that gives rise to tort liability.
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The majority trend in courts in civil law countries and in scholarly works, moreover, is
to reject clauses that waive or limit liability where personal injury is involved since a human
being, unlike property, cannot be the subject of a waiver of liability even with express consent of the victim. Chilean law is consistent with this view, refusing to accept waivers of liability with respect to damages to persons. Thus, for example, article 2015 of the Civil Code
permits a common carrier, in a rental contract involving transport, to avoid liability
through prior agreement with the other party only for damages caused to things.
Whether in the context of contracts or torts, clauses waiving or limiting liability are
generally not void or voidable. Legal scholars and judges agree that the principal effect of
such clauses, where applicable, is the total or partial release from liability of those who
have benefited from their establishment.
C. ACT OF GOD AND FORCE MAJEURE.
Scholars consider the terms Act of God and force majeure equivalent. Clauses
embodying such terms can give rise to release from contractual liability. These terms may
be defined as circumstances resulting in damage to another, through the fault of no one,
with no liability for the damage suffered. Article 45 of the Chilean Civil Code defines such
terms as synonymous, stating that they concern the unforeseen and unavoidable.
Force majeure events are exempt from contractual or civil tort liability. Its three
essential elements are: (1) there is a cause completely outside of the will of the person
who would otherwise be liable and that there is no negligence on his part; (2) the cause
concerns an unforeseen event and that human means cannot determine whether it will
occur or not; and (3) the cause involves an insurmountable fact, which could not be
avoided with the means available, or that its consequences could not be avoided because
there were no means to impede them.
In practice, the determination of whether a situation constitutes force majeure is a
question of fact to be determined by the courts, and its determination depends on the
nature of the circumstances that surround its appearance. Under articles 1698 and 1548
of the Civil Code, the person claiming force majeurebears the burden of proof.
Under this analysis, the Y2K problem cannot constitute a force majeure situation. It is
not an unforeseen or uncertain fact since it is clear when this event will arise. Moreover, it
cannot be argued that the Y2K problem is insurmountable and could be avoided only
through means other than those available. On the contrary, resources have been available
to avoid such consequences for several years, notwithstanding their costs. Given the foregoing facts, a court could reasonably conclude that the users or buyers of a product with a
Y2K defect should at least have been warned of the potential problem in order to make an
informed decision in buying the product. Such information could also help to prevent
any potentially negative consequences arising from such a purchase.
D. WARRANTIES.
Sales and licensing contracts for software commonly contain warranties, or guarantees of the goods sold or licensed. For example, a contract could warrant that the software
functions as described in the documentation accompanying the software and that it conforms to its functional specifications.
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Under Chilean law, a guarantee or warranty is considered a supplementary or accessory contract which is intended to assure compliance with the principal obligation. Such

a supplementary contract cannot exist without the principal obligation.
Software guarantees tend to add value to the products sold. Such clauses specifically
set out the responsibility of the seller or supplier, who attains the status of the debtor of
an obligation through the contract. Such obligation is commonly known as the guarantee, which is nothing more than a concrete form of liability with respect to a product subject to a transaction. A guarantee is basically a commitment to respond if the guarantee is
not fulfilled, either by providing technical assistance or help to the buyer, or by refunding
the price of the product. This guarantee obligation is conditioned on a series of events
and requirements of use management.
It is possible to draw a parallel between guarantee clauses and clauses that limit liability. Both such clauses define the form in which the debtor of an obligation (here, the
software provider) must respond when confronted with a problem or damage caused to
the buyer. In clauses of guarantee, there is a definition and identification of the form in
which the debtor of the obligation (software provider) must respond. Thus, such clauses
may not always guarantee anything special or of great importance for the buyer of the
product. Even in the absence of such clauses, moreover, the buyer may pursue causes of
actions, including damages, against the seller. Cases based on implied rights of guarantee,
however, may not be as effective as those based on express contractual language.
E.

CLAUSE INDICATING THE CoNTRAcT REPRESENTS ENTIRE AGREEMENT
BETWEEN THE PARTIES.

Almost all computer contracts include a term stating that the contract contains all of
the agreements between the parties and that the signed contract prevails over any prior
agreement or statement. The purpose of such a clause is to set clear and precise boundaries with regard to the scope of contractual obligations between the parties. The end
sought is to avoid arguments or issues outside of the final version of the contract.
Where the parties have clearly and precisely manifested their will establishing the
exclusive rules that govern their relationship, their written agreement will always control.
This concept is contained in article 1545 of the Civil Code. In interpreting such a contract, the parties' unequivocal intention, manifested in a clause expressly stating that the
contract represents the entire agreement between the parties, provides important evidence in the event of any dispute or controversy between the parties. This principle
applies notwithstanding the law's disfavor of provisions establishing waivers of future

intentional misconduct or waiver of liability in contracts of adhesion controlled by Law
No. 19,496, as analyzed above.
It is particularly important to review all written documentation relative to the product, such as its specifications, manuals, or advertising material, which may contain statements that could be interpreted as guarantees in addition to those provided in the contract. This practice should be followed because of contract clauses stating that the contract represents the entire agreement between the parties, and also because such external
guarantees could represent a violation of the duties of disclosure and truth in advertising
established in the Consumer Protection Law.
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CONSEQUENTIAL DAMAGES.

In contract law, consequential damages relate to indirect consequences of a contract
breach, more or less removed from the violation of the contract. Such damages are considered exceptional or extraordinary. Even though such damages have been produced
through failure to comply with an obligation, they have not been caused directly and
immediately by such nonperformance. Rather, they occur later in time and are only indirectly related to the underlying breach.
Article 1558 of the Civil Code imposes the general contract principle that the creditor on a contractual obligation may claim only for direct damages caused intentionally by
the debtor. If not intentionally caused by the debtor, only foreseeable forms of such damages can be indemnified. Under this article, consequential damages are never allowed
unless expressly agreed to by the parties.
With regard to civil or tort liability, there is a split of opinion among scholars as to
whether consequential damages may be awarded. The majority view is that consequential
damages should not be allowed because there is no direct relationship between the tort
and the damages, which is a necessary element for liability. The minority view holds that
article 2329 of the Civil Code permits consequential damages because it states that all
damages that can be imputed to maliciousness or negligence toward another must be
compensated.
G. RIGHTS GRANTED: ACCESS TO SOURCE CODE AND CONFIDENTIALITY.
When a particular software producer refuses to provide a solution or claims that it
lacks time to solve the Y2K problem, North American computer law has raised the issue
of whether a licensee may resolve the Y2K problem by itself or through a third party (a
"solution provider"). To solve such problems, however, the licensee must have access to,
and permission to modify the pertinent lines of source code. Another issue is whether
such self-help violates the contract or copyright law. The analysis under Chilean law,
using clauses generally applicable in licensing contracts, follows.
1. Correction by the Licensed User Itself
In the majority of cases, it is unlikely that a licensee will be able to correct the problem
without the producer's assistance. It is also unlikely that the licensee will be interested in
doing so since it will generally be cheaper to replace the software that has the Y2K problem.
Correction of the Y2K problem, moreover, can only be accomplished through the use
of source code, such that access of the licensee to a readable version of the software is critical. If the licensee lacks authorized access to the source code, correction becomes more
complicated since it would be necessary to use reverse engineering to arrive at the source
code. Correction of the problem, moreover, requires modification of defective lines of
code in programs that are often written in dead programming languages.
If the contract prohibits modification of the software by the user, as would ordinarily
be the case in a license with limited use rights, violation of such a contractual prohibition
would cause the user to lose the contractual warranties on the software. Must the licensee
remain trapped between the contractual prohibition and the failure of the provider to
provide a solution? Chilean copyright law provides an exception to the author's exclusive
right to modify the copyrighted work. Article 47, paragraph 2 of Law No. 17,336, adapted
from section 117 of the American Copyright Act, allows that "for purposes of this law, the
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adaptation ... of a computer program made by its holder ... would not constitute an
infraction of its rules, provided that the adaptation is essential for its use on a determined
computer and that it is not intended for diverse use[.]"
Although there are no Chilean court decisions regarding this law nor any clear rule
on the scope of this right under American common law or scholarly publication, the
guidelines of the final report of the National Commission on New Technological Uses of
Copyrighted Works (CONTU) provides an interpretation. The CONTU report states that
the licensee has the authority to make the changes necessary to the intended use for
which the software was acquired. For example, it is permitted to add functions that were
not available at the time of the purchase of the software.
The American case of Foresight Resource Corp. v. Pfortmiller, 719 F Supp. 1006 (D.
Kan. 1989), also provides guidance. In that case, the court determined that the American
Copyright Act permitted a legitimate purchaser of a copy of a computer program to
improve the program.
Given these authorities, it is clear that the law will allow a licensee in this situation to
make the necessary corrections in licensed software to process dates related to the year
2000 correctly.
2. Correction by a Third Party Hired by the Licensee.
Licensing and maintenance contracts usually contain clauses that render guarantees
inoperable when the software is modified by third parties. The exception to the copyright
law referred to above, moreover, is limited to the licensee. It does not extend to third parties,
such as service providers. For this reason, before attempting to provide such services to a
client, it is critical to analyze the client's existing contracts, in terms of their scope and limitations, to determine whether access to source code is authorized by the contract. If not, an
attempt should be made to obtain such authorization from the licensor. Confidentiality
clauses must also be reviewed, as well as the case in which the third party hired by the
licensee corrects the problem and later seeks reimbursement from the licensor.

H.

MATERIAL HIDDEN DEFECTS.

Other principles of contract law applicable to licensing agreements must also be considered. For example, it could be argued that a licensing contract constitutes the purchase
of a use right for a good owned by another person for a specified or unspecified time,
which is a recognized form of property right under Chilean law. Such licensing arrangements might also be characterized as rental of an intangible good. These alternate forms
of legal arrangements may have unique, and significant, consequences.
Examining these contracts as sales, however, an analysis can be made based on claims
of material hidden defects of programs that fail to satisfy the requirements of the Year
2000. The programs sold would have been unfit for the designated user's purpose, and the
seller would likely have known this situation at the time of the sale. On those facts, the
seller may be liable for the Y2K defect.
Article 1837 of the Civil Code provides that a seller is liable for material hidden
defects in his products. According to article 1858 of the Civil Code, material hidden
defects have the following characteristics: (1) they exist at the time of the sale; (2) due to
their existence, the object sold does not function for its intended use or functions imperfectly such that it is presumed that, had the buyer known of the defects, he would not
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have purchased the good or he would have purchased it at a substantially lower price; and
(3) they were not declared by the seller, and the buyer would not have ignored them without gross negligence on his part, or the buyer would not have known about them due to
his profession or office.
All of these factors-a material hidden defect, and the seller's corresponding obligation to compensate the buyer should a material hidden defect exist-may apply to the
Y2K problem. However, as set out above with regard to the establishment of clauses waiving or limiting liability in cases of gross negligence, the knowledge of the buyer or acquirer of a program or license is significant. For example, companies with departments or
expert personnel devoted to information services cannot later claim complete lack of
knowledge of the Y2K problem. Such knowledge may prevent the buyer from claiming
that the defect was hidden.
I.

CONSUMER PROTECTION LAW.

The Consumer Protection Law (Law No. 19,496) would likely be used by end users of
computer programs designed for mass consumption, who would be considered consumers under the law. Claims could be raised either by individual consumers (defined to
include both persons and legal entities) or through consumer advocacy groups.
Law No. 19,496 reflects a world trend toward protection of consumers that began
with United States Federal Consumer Product Safety Law No. 92-573, enacted in 1972.
The Chilean Consumer Protection Law provides detailed regulations regarding form contracts. The law voids abusive clauses in contracts of adhesion between suppliers and final
consumers (whether natural persons or legal entities) that are unilaterally imposed by a
dominant party to the detriment of the party lacking bargaining power. The law became
effective on March 7, 1997, and does not apply retroactively. Lawyers advising the computer industry must carefully review releases of liability in contracts of adhesion executed
on or after this date.
The law also contains, in Transitory Article 2, a provision voiding any other legislation or court decision contrary to the Consumer Protection Law, starting from the date of
effectiveness of the law. In the absence of a rule to the contrary, however, the Civil Law
generally supplements this law.
Potential legal claims regarding the Y2K problem could arise from article 16, letter E
of the Consumer Protection Law. According to that article, "clauses or provisions of contracts of adhesion shall produce no effect" if they "contain absolute limitations of liability
as against the consumer that could deprive the consumer of his right to compensation for
defects that affect the utility or essential end of the product or service." This rule contains
a clear restriction on article 12 of the Civil Code, cited above, regarding the waiver of
rights and also restricts a similar provision of the Chilean Labor Law.
J.

PRODUCT LIABILITY LAW.

With regard to the risk associated with the Y2K problem, each contract valid now or in
the future should also be analyzed under articles 20 and 23 of Chile's Product Liability Law.
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1. Article 20.
Article 20 generally provides that in the cases set out below, notwithstanding compensation for damages that have occurred, the consumer may opt between free repair of
the good, restitution, replacement of the good, or a refund of the amount paid:
c) When any product, due to defects in manufacture, parts, elements, or structure, as
applicable, is not completely suited to the use or consumption for which it was intended
or for which the provider stated in its advertising; d) When the provider and the consumer have agreed that the products that are the subject of the contract must combine
determined specifications and this does not occur;... f) When the thing that is the object
of the contract contains defects or hidden defects that make the use to which it would
customarily be put impossible.
Article 20(f) refers expressly to a provider or seller's liability to the buyer or consumer when the object of a contract contains defects or hidden defects that make the use
to which a product would customarily be put impossible. This provision establishes an
additional issue with regard to hidden defects in a purchase and sale.
The exercise of these rights under the Product Liability Law is effective against the
seller, manufacturer, or importer of a product. The time period established for raising a
claim is three months and is counted from the date on which the consumer receives the
product. However, if the product, as in the case of software, is sold with a particular guarantee with respect to the time of the performance, such as the ability to change dates
when the millennium change occurs, this latter time period applies.
2. Article 23.
Article 23, paragraph 1 of the Product Liability Law provides as follows: "The
provider that, in the sale of a good or the provision of a service, acting with negligence,
causes harm to the consumer due to faults or defects in the quality,.., identification, ...
of the respective good or service, commits an infraction of the provisions of this law."
This provision of the law also applies to solution providers. In addition, this provision of
the law specifically provides that a negligence standard applies to the conduct of the
providers.
K. LABELING AND ADVERTISING.
Finally, with regard to the special measures that must be adopted in labeling and
advertising associated with software programs, articles 28 and 33 of the Consumer
Protection Law set out certain restrictions. Article 28(b) provides: "The provisions of this
law are violated when one knows or should know that through any type of advertising
message he induces error or deceit with respect to: b) the fitness of a good or service for
the ends which they are intended to satisfy and which have been explicitly attributed to
the product by the advertiser."
Article 33 further provides: "The information that is set out on the products, labels,
containers, packaging, or in the advertising and distribution of goods and services, shall
be capable of being proven and shall not contain expressions that induce error or deceit
to the consumer." A message such as "this software correctly manages leap years and other
information related to dates" would clearly violate these provisions. Other forms of
advertising must be analyzed on their individual facts. Article 33 further states:
"Expressions such as 'guaranteed' and 'warranty' shall only be expressed when they state
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what they consist of and the form in which the consumer may make them effective."
Thus, the provider cannot reassure a consumer with general claims of warranty without
any real substance.

IV. The Insurance Industry in the Face of Y2K.
A. Y2K RISK EXCLUSIONS.
Although there is concern regarding the Y2K issue in the Chilean insurance industry,
there has been little concrete reaction with respect to this issue. Possible reasons include
the following:
* The market for this type of insurance is perceived as limited and insurance companies prefer to look for income in other areas that are better known and more
stable over time.
* The risks and liabilities relative to Y2K are difficult to determine.
* There is no statistical history related to the frequency and severity or quantity of
claims for risks resulting from the Y2K problem.
• One part of the insurance industry perceives this risk as foreseeable. For risk to
be insurable it must be considered accidental, sudden, and unforeseen.
* There are currently only two markets (the United States and England), that offer
specific insurance to cover problems associated with Y2K, and each one presents
its own special characteristics.
Insurance and reinsurance companies are, however, preparing to exclude risks associated with the Y2K problem from policies that are currently valid when they are presented
for renewal. This practice of express exclusion is the result of the unknown volume of
risks underwritten (tacitly or without the insurers' knowledge) particularly coverage for
business interruption, errors and omissions, general civil liability, civil product liability,
and civil professional liability.
Thus far, this kind of exclusion has been used only in limited circumstances. For
example, it generally appears in professional civil liability policies for companies that specialize in computer services. This kind of exclusion will likely be more broadly used in the
future. Chilean insurers, through their trade association, are registering with the insurance enforcement agency (Superintendencia de Valores y Seguros) an additional clause
releasing them from liability for potential damages arising from the computer industry
crisis relative to Y2K.
Y2K exclusions in policy renewals may backfire on insurance companies. Such exclusions imply that Y2K risk is covered in the absence of exclusion. This is particularly significant in comprehensive insurance contracts, which cover everything that is not expressly
excluded in a policy.
Regardless of the type of insurance, there are common exclusions that exist in almost
all policies that could have some bearing on coverage related to Y2K. These common
exclusions apply to intentional acts, fraudulent or dishonest acts, unauthorized use or
access to data or systems, breach of contracts, criminal liability, and damages already
existing at the moment of contracting the insurance or damages attributable to the intentional acts of the insured party.
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B.

GENERAL CIVIL LIABILITY POLICIES.

General civil liability policies provide coverage with respect to specifically determined risks, such as property damage or damages caused to third parties through acts or
omissions of the insured party. General civil liability policies may provide coverage with
respect to the loss or corruption of data due to problems associated with Y2K.
C.

INTERRUPTION OF BUSINESS POLICIES.

Insurance for interruption of business is designed to protect against the loss of business income through fires, floods, hurricanes, and other Acts of God, to cover the costs of
returning operations to their state prior to the loss. Policy coverage extends to "physical
damages." Generally, this type of insurance is not intended to cover interruption in business due to computer failure or other failure of electronic equipment arising from negligence of the provider. Computer and other electronic problems are normally specifically
excluded from coverage.
However, it is worth the trouble to review carefully both policies on tangible goods
(property and electronic equipment) and policies related to the interruption of business
or increases in the costs of operation. It is likely that insurers will argue that the Y2K
problem has been known throughout the computer industry over many years and that
the problem is completely within the control of the insured party or its provider. Such a
case would not present an Act of God because, although it is sudden, it is not accidental
or unforeseen. It is imperative to review current policies that cover risks associated with
interruption of business (as well as policies covering physical damage and electronic
equipment) to determine whether problems due to Y2K are included or excluded. Clients
must also be made aware that insurers will likely include a rider or modification of the
general conditions or particulars of the policy upon renewal of the policy.
D. ERRORS AND OMISSIONS LIABILITY POLICIES.
Another type of coverage available for producers or service providers is errors and
omissions insurance, sometimes called computer malpractice insurance. This insurance
typically covers defined damages and related defense costs that a provider would be obligated to pay a third party due to an error or omission in providing certain "insured services.' Claims can arise from an act of the insured party (considered an "error") or
through inoperability (considered an "omission"). Assuming that a provider's software
development and maintenance services are included in the definition of "insured service"
in this type of policy arrangement, the insurer must answer for a third party claim related
to the provider's error or omission in the course of a transaction covered by the policy.
Obviously, problems associated with Y2K will be the subject of detailed scrutiny by
insurers and reinsurers in matters concerning this type of coverage. For those currently
insured, very restrictive conditions will probably be imposed when the policy is renewed.
For those seeking this type of insurance for the first time, companies found to be at high
risk will likely be unable to obtain coverage.
E. CIVIL PRODUCT LIABILITY POLICIES.
Policies for civil product liability typically cover damages awarded and related
defense costs that arise from claims based on sales of insured products (as opposed to ser-
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vices) that give rise to damages due to a defect in their design or manufacture. Insurance
companies will likely review civil product liability policies carefully and probably impose
restrictive conditions on the renewal of such policies, such as limiting their coverage or
refusing to underwrite such policies for new clients.
F. DIRECTORS AND EXECUTIVES' POLICIES.
The insurance covering liability of directors and executives protects members of
boards of directors and the executives of companies against personal liability to the extent
that they perform their obligations following the "business judgment rule." In other
words, directors and executives must make decisions for the benefit of the employing
company after being duly informed. They must also remain independent, without personal conflicts of interest with the company.
In the United States, it would be very difficult to attract experienced and successful
persons to serve as directors or executives without this type of insurance. This type of
policy is used when a company does not have the necessary financial capacity to cover the
potential liability that could flow from actions of the board of directors and executives.
The insurance policy must be reviewed to determine whether a particular director or
executive is covered. A person may have decision-making or representation authority by
statute or for some other reason. However, mere status does not mean that a person is
covered by insurance for directors and executives. In other words, the job title alone does
not make someone a director or executive for purposes of the insurance coverage.
Policies for directors and executives typically include a schedule that indicates the
positions and tides of those persons covered by the insurance policy. Such policies often
include a list expressly identifying each person who is insured. If a particular executive
position is not covered by the insurance policy for directors and executives, it is almost
certainly covered under the normal civil liability policy of the company and typically
would not be subject to third party claims for problems occurring while the person was
performing normal corporate functions. In those rare cases in which employees are
named as defendants, it is improbable that the courts could find employee liability, since
such claims are almost always directed against executives and directors, and damages
would be paid at that level or directly by the company.
Exclusions to the coverage in a policy for directors and executives would generally
involve claims based upon criminal conduct, fraudulent or dishonest conduct, or intentional acts. Although insured parties are generally not required to provide detailed information for initial policies and renewals, some insurers are beginning to request specific
information related to plans and programs that are designed to confront the Y2K problem. Insurers may also request information related to any material change in the company's financial information or in its procedures of enforcement or control. Finally, insurers
will almost certainly request information on any claim or potential claim that could affect
directors or executives of the company.
G. POLICIES SPECIFICALLY RELATED To RISKS ASSOCIATED WITH Y2K
Many insurance companies believe that the risks associated with Y2K are essentially
uninsurable because they are difficult to quantify and also because of the accumulation of
risks from the many ramifications of the Y2K problem. Nevertheless, some insurance companies working locally in Chile have announced that they will offer coverage for risks related
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to Y2K. However, to date, no company has issued such a policy of insurance even though this
type of coverage was announced in the United States at the beginning of 1997.
Several insurers in the American market currently offer this coverage. One policy for
the millennium developed by AIG, for example, provides a maximum limit of US
$1,000,000 in compensation and provides coverage based on three models or plans.
Model A provides coverage for damages caused through the interruption of business
directly, that is, losses to the insured that arise through system failure or through the
interruption of systems. Coverage is provided where losses directly result from an unsuccessful or incorrect conversion to the year 2000 made in the insured's own computational
systems. Model B provides coverage with respect to potential interruption of business
that is similar to Model A, except that the system failure or interruption of systems must
arise from an unsuccessful or incorrect conversion to the millennium in the computational systems of a third party. Model C provides coverage with respect to third party liability, including directors, executives, employees, and functionaries. It also provides coverage for liability derived from the acts of third parties.
Under the AIG program, each potential insured party must present to the insurer its
plans and processes for the Y2K conversion, which must be reviewed by the insurers and
reinsurers and by an expert in conversion for Y2K. If the potential insured party passes
the technical review, the premiums are determined based upon the potential risks in light
of the plans, resources, programs, and specific environment of the insured.
Such policies will be valid from the date of the contract through January 1, 2001, and
will cover losses that occur during this period of time. Another condition or characteristic
of the policy is that, given the unforeseeable and catastrophic nature of this risk, insured
parties will be required to participate in the loss experienced by the insurer. Premiums
vary, depending upon the risk, from sixty-five percent to eighty-five percent of the limit
contracted. If no loss is experienced, the insured should have the right to a return of a
portion of the premium. Given the cumulative nature of the risks for insurers, only a certain segment of the assurance capacity would be available. Therefore, the potential insurer
and reinsurers will periodically evaluate the total risk subscribed and determine whether
they will accept additional business based on the available capacity. The coverage is based
upon "total risk" with the exclusion of traditional exposures.
Those interested must fill out an application form that specifies the environment and
status of the conversion process of the applicant. This form includes information regarding the insured's knowledge of the Y2K problem, plans for confronting the problem,
progress made in relation to the projected plan, the inventory of Y2K projects, the budget
for Y2K, and additional documentation that would allow the insurer to understand the
risk associated with the insurance application. Applications will be reviewed by independent auditors/consultants for accuracy and evaluation of the risks, and may involve site
visits and periodic audits. If the application is accepted, the cost of the audit will be
deducted from the initial premium.
Under the AIG policy, the "Conversion for the Millennium" is the process through
which a company repairs, rewrites, renews, or replaces its computational systems in order
to obtain compliance with Y2K. Among other processes, this would include the following:
technical testing and evaluation; analysis of the impact; modification, adaptation, replacement, or conversion of software; archiving of databases; and testing by units and systems
for compliance with Y2K capability. In addition, for coverage A or B, if the insured party
does not reinitiate operations or does not reinitiate as quickly as possible, the insurer will
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pay the losses over the period of time that the insurer, in its sole discretion, determines
that it should have taken the insured party to reinitiate its operations. Here, the insurance
company makes an estimation and, in its sole discretion, decides what period of time will
be reimbursed to the insured party as a loss. This approach could be particularly problematic, especially if the failure of the insured party is derived from systems problems of
its commercial partners, which is specifically what would be covered under the insurance
policy type B.
Finally, if in the sole opinion of the insurer there has been a material change in the
conversion plan that increases the liability of the insurer in a way that was not contemplated when the policy was originally issued, the policy essentially will continue to be
fully effective, covering those areas that existed before this material change was made.
There is a provision of the policy concerning the way in which such changes will affect
the different types of policies.
The policy developed by the English market and principally reassured by Lloyd's of
London is similar in its coverage to the AIG policy, but its structure is more like traditional transfers of risks. In the English approach, the insured party pays a premium, and there
are no refunds based on loss. The insurance is called "Assurance Policy for Year 2000
Liability, Interruption of Business, and Contingency Expenses." Based on a policy project
of May 23, 1997, the policy mentioned the use of a qualified "Service Bureau." In other
words, like the American policy, the English policy also must ultimately be audited independently, with subsequent periodic audits.
If there is a change in the plans of the applicant, changes could be introduced into
the policy and into the coverage. Each applicant must determine the significance that
such changes would have in its own case, before proceeding to contract one of these policies. According to the English model policy, the auditors must at least review the following: the comprehensive plan for Y2K for systems that process information as well as systems that do not process information (that is, heating systems, ventilation, air conditioning, security, etc.); projected mergers and acquisitions of companies; standards for Y2K
and documents approved for the administration, security advisors, and other advisors of
the applicant; the review made by independent auditors; the plans relative to Y2K compliance of the applicant and any commentary or suggestions resulting from this review; a
complete inventory of the systems to be covered, including a list of developers, licensors,
and status of the licenses, other contractual provisions, and correspondence with clients,
institutions, or firms that transmit data to the applicant or have data foreseeable by the
same, in a format that must comply with Y2K. Depending upon the size and complexity
of the audits and reviews required, this will have a cost between US $40,000 and several
hundreds of thousands of dollars.
In addition to preventing a crisis, the audits would also provide a strong defense to
insured businesses against later claims that they acted without due diligence. The limit
offered by the English market for legal liability and interruption of business is approximately £100,000,000 British pounds (equivalent to approximately US $170,000,000).
However, it is unknown for the moment what the total capacity for subscribing to this
type of policy will be. Each insured party must provide a "substantial retention of selfinsurance" or deductible, depending on the magnitude of the risk and exposure. The
details concerning how and under what circumstances this new product will be offered
have yet to be refined. The English market appears to be applying a reasonableness standard, but nothing written exists in a definitive form. For now, it appears dear that those
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who need such insurance in many cases will not be in a condition to obtain it without
paying a high premium they probably cannot afford.
There does not appear to exist at this time a "first-party" insurance for this situation.
Such a policy would cover the direct costs to a company associated with remediation of
the Y2K problems. With regard to liability to third parties, perhaps the most obvious coverage for such claims would be general civil liability insurance and product liability insurance, as well as those types of insurance that cover director and executive liability and
errors and omissions insurance.

V. Conclusion.
Preparation for Y2K, in Chile as in the rest of the world, requires careful consideration of the risks associated with the problem, including legal risks. Although Y2K presents
many novel problems, most of the applicable legal principles are quite familiar. The challenge for lawyers and their clients is to identify and control predictable risks in an unpredictable environment.

